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PREFACE 


very year, millions of people enter Canada at airports, 
13 sea or inland ports, and border crossings. Some are 

visitors — tourists, business people, foreign students, 
workers and other travellers — who come to stay for only a 
short ume. Others are Canadian citizens or permanent residents 
returning from trips abroad. And still others are immigrants or 


refugees, coming to make Canada their new home. 


All of these people are affected in some way by Canada’s 
immigration law, as expressed in the /mmigration Act and 
Regulations. The purpose of this booklet is to present the 
highlights of the law in a way that will help Canadians and 
others more easily understand its chief provisions, objectives, 
and their rights under it. 


However, this is not a legal document. Readers who require a 
legal reference should consult the /mmigration Act and 
Regulations, available from: 


Canada Communication Group — Publishing 
45 Sacré-Coeur Blvd. 
Hull, Quebec 
Canada 
K1A 0S9 
(819) 956-4800 
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DEVELOPMENT OF THE 
IMMIGRATION ACT 


he current Jmmigration Act was passed in 1976. It was 
amended in 1989 (Bills C-55 and C-84) to improve the 
refugee determination process, which had become 


unmanageable because so many economic migrants were 
claiming refugee status. 


Again, in 1992, the government brought in new legislation 
(Bill C-86) to respond to the economic and technological 
changes that were accelerating the movement of people 
around the world. The purpose of this legislation was to 
provide modern management tools needed to maintain a fair, 
balanced and effective immigration program. 


The revisions to the Act, together with the first set of 
regulatory changes, came into effect on February 1, 1993. 
Throughout, the main objectives of Canada’s immigration 
program have remained the same: to reunite families, protect 
genuine refugees, and promote Canada’s economic 
development. 


IMMIGRATION IN THE 1990s 


To ensure that immigration continues to contribute to the 
well-being of people in Canada in the years ahead, new 
legislation amending the /mmigration Act received Royal Assent 
in December 1992. 
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The changes put in place by the new legislation ensure that 
the basic integrity, compassion and humanitarian values that 
lie at the heart of Canada’s immigration program are 
protected. The changes further streamline the refugee 
determination system, put in place better management tools 
for processing immigrants abroad, and provide for better 
enforcement and control. 


The new legislation will allow the program to operate 
efficiently in a world that is changing rapidly and to respond 
to the needs of Canada in the years ahead. 
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HIGHLIGHTS OF THE ACT 


he Immigration Act and Regulations are based on such 

fundamental principles as non-discrimination, family 

reunion, humanitarian concern for refugees and the 
promotion of Canada’s social, economic, demographic and 
cultural goals. 


At a glance, the Act: 


e links the immigration movement to Canada’s 
population and labour market needs; 


e provides for an annual announcement of the number of 
immigrants Canada can comfortably absorb, after 
mandatory consultations with provincial and territorial 
governments. Groups in the private and voluntary 
sectors, and individuals may also be consulted; 


e allows Canadian citizens and permanent residents 
residing in Canada to sponsor close relatives; 


e confirms Canada’s commitment and responsibilities to 
refugees under the United Nations Convention; 


¢ requires immigrants and visitors to obtain visas or 
authorizations abroad; 


e introduces security measures to protect Canada from 
international terrorism and organized crime; 


e safeguards the civil rights of immigrants and visitors 
through a quasi-judicial inquiry; 
e provides short-term alternatives to permanent 


deportation for cases involving less serious violations 
of immigration law; and 


e states in specific terms the powers granted to the 
government and its officials. 
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THE ACT IN MORE DETAIL 


he Act provides definite guidelines for Canada’s 

immigration policy and procedures; at the same time, it 

is flexible enough to adapt to changing circumstances 
in the nation’s social and economic climate. 


MANAGING THE VOLUME OF IMMIGRATION 


The immigration plan 


Nowhere is the flexibility of the Act more evident than in its 
approach to managing the number of newcomers to Canada. 
Its provisions relate immigration to Canada’s labour market 
needs and to such population goals as may be established by 
the federal government. 


Section 7 of the Act requires an annual announcement of the 
number of immigrants and refugees Canada plans to admit 
over a specified period. This number is determined after 
consultation with the provinces and with appropriate 
organizations and institutions. 


The announcement includes the Annual Refugee Plan for 
government-assisted refugees and allocations for various 
classes of immigrants. It is the primary basis for human and 
financial planning for government at all levels, as well as 
organizations in the private and voluntary sectors. Starting in 
1990, immigration levels were announced for a five year 
period (1991-1995). Consultations were undertaken midway 
through this period — early 1993 — to determine if 
adjustments were necessary. 
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For a variety of reasons — primarily Canada’s popularity as a 
place to live — the number of people who want to come to 
Canada is much greater than the number of immigrants 
Canada plans to admit in a given year. This has had an impact 
on managing the program, especially on how long it takes to 
process an application. 


CONSULTATIONS AND AGREEMENTS WITH 
THE PROVINCES 


Immigration accounts for a significant part of Canada’s 
population size, rate of growth, and demographic structure. It 
can therefore have a strong impact on regional and provincial 
planning. 


For this reason, section 108 of the Act provides a legal basis for 
the federal government to consult the provinces regarding the 
distribution and settlement of immigrants. This provision 
enables immigration to respond to regional requirements. 
This section also permits federal-provincial agreements on 
immigration. 


Immigration agreements have been concluded with a number 
of provinces. The most comprehensive of these is an 
agreement with the province of Quebec which provides for 
cooperation in all areas relating to immigration, demographic 
and employment questions as they apply to Quebec. 


In the 1991 Canada-Quebec Accord, the governments of 
Canada and Quebec agreed to divide responsibilities for 
immigration to Quebec. The Government of Canada 
continues to determine national standards and objectives and 
to have responsibility for the family class and refugees. The 
Government of Quebec is responsible for linguistic, cultural 
and economic integration services for permanent residents, 
and has exclusive responsibility for the selection of 
independent immigrants. 
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IMMIGRATION PROCESSING FEES 


Part of the cost of providing immigration services is 
underwritten through a cost recovery program. Fees apply to a 
variety of services. Precise information can be obtained from 
the brochure “Immigration Cost Recovery Fees”. 


WHO CAN IMMIGRATE TO CANADA AND THE RIGHT 
TO SPONSOR 


Section 3 of the Act states that the principles concerning 
admission of immigrants to Canada are to be applied without 
discrimination on grounds of race, national or ethnic origin, 
colour, religion or sex. Applicants are expected to apply 
abroad. They are selected according to universal standards 
which assess their ability to adapt to Canadian life and to settle 
successfully. 


Because hundreds of thousands of prospective immigrants 
apply each year to settle in Canada, a broad processing priority 
system has been established for immigration posts abroad. 
Under this system, immediate family members and refugees 
receive the highest priority, in keeping with the Act’s basic 
principles of family reunion and compassion for refugees. 


Classes of immigrants 


Section 6 of the Act identifies three classes of immigrants — 
the family class, Convention refugees and independent 
immigrants — which includes all immigrants who apply on 
their own initiative. 


I. Family class — Canadian citizens and permanent 
residents, aged 19 and over, and living in Canada, have 
the right to sponsor the applications of certain close 
relatives who wish to immigrate to Canada. 
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These sponsored relatives may include certain dependants on 
their application. All persons being sponsored, together with 
their dependants, must meet the requirements of the 
Immigration Act and Regulations. 


Relatives eligible for sponsorship in the family class include 
the sponsor’s: 
e wife/husband 


fiancé (e) 


e dependent son or dependent daughter (see below) 
e parents, grandparents 


e brothers, sisters, nephews, nieces, grandchildren, who 
are orphans, unmarried and under 19 


e children under 19 the sponsor plans to adopt* 


e any other relative, if the sponsor does not have any of 
the above or any family in Canada. 


Dependent son or dependent daughter 


There are three ways sons or daughters can be “dependent” on 
their parents: 
Under age 19 and unmarried 
¢ must be unmarried when they apply for a visa and still 
unmarried when the visa is issued. 
Full time students** 


e must be studying at a college, university, or other 
educational institution; and 


e¢ must be studying or training when they apply for their 
visa and when the visa is issued; and 


¢ must have been supported financially by their parents 
from age 19 or from the date of their marriage. 


* Children may not necessarily be orphans; refer to Immigration Regulations for 
further details. 
** Students may interrupt their studies for up to 12 months. 
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Children with a disability 
e must be supported mainly by their parents; and 


e be unable to support themselves because of the 
disability. 


Unlike the class of independent and other immigrants, family 
class applicants are not assessed under the point system, but 
they must meet the basic standards of good health and 
character. As well, before an immigrant visa can be issued to 
applicants in the family class, the sponsoring relative in 
Canada is required to sign an undertaking of support. In this 
statement, the sponsor promises to provide for the housing, 
care and maintenance of the applicant and accompanying 
dependants for up to ten years. 


II. Refugees — Groups of at least five Canadian citizens or 
permanent residents 19 years of age or older, or local 
organizations which are legally incorporated may 
sponsor Convention refugees, members of a designated 
class* and their families. Undertaking a sponsorship 
agreement means agreeing to provide settlement 
assistance for the refugee(s) for a period of one year. 
Both sponsors and refugees must meet the requirements 
of the Immigration Act and Regulations. 


The definition of a refugee in the Act is based on the 
definition in the United Nations Convention and 
Protocol Relating to the Status of Refugees. (See the 
section on “Rights under Canada’s Refugee 
Determination System” or the Glossary for the complete 
definition. ) 


* Designated classes under the Immigration Act include persons displaced by 
emergency situations and persons whom the Government of Canada has recognized 
as specially designated classes for humanitarian reasons. 
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III. Independent immigrants — The third class of 
immigrants includes assisted relatives, skilled workers, 
entrepreneurs, investors, and self-employed persons, 
applying on their own initiative. The retired persons 
category was cancelled in August 1991. Immigrants in 
the independent class are assessed against the factors in 
the selection criteria. 


In Quebec, there is an agreement which provides for 
Canada and Quebec to divide responsibility for 
selection. The Government of Quebec has exclusive 
responsibility for the selection of independent 
immigrants to that province. 


Assisted relatives — Assisted relatives are those independent 
immigrants who have a relative in Canada able and willing to 
help them become established here. Selection points are 
awarded in recognition of this potential assistance. 


Relatives eligible to apply under this category include the sons, 
daughters, brothers, sisters, grandparents, grandchildren, 
nieces and nephews who do not qualify in the family class, and 
aunt and uncles of a Canadian resident. These relatives and 
their dependants must meet the requirements of the 
Immigration Act and Regulations. 


Entrepreneurs — to immigrate as an entrepreneur, a person 
must be able to demonstrate to immigration officials that he 
or she intends and has the ability to establish, purchase or 
make a substantial investment in a business in Canada that will 
make a significant contribution to the economy. The business 
must create or continue at least one job in Canada fora 
Canadian citizen or permanent resident other than the 
entrepreneur and dependants. The applicant must also intend 
and have the ability to provide active and ongoing 
participation in the management of the business. 
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Investors — to be eligible as an investor, a person must have a 
proven track record in business and have accumulated a 
personal net worth of $500,000 or more. Investors have the 
option of subscribing in any one of three investment levels: 


e Tier I, those provinces with less than 10% of landed 
business immigrants, require a minimum investment of 
$250,000 for a minimum holding period of 5 years; 


e Tier II, those provinces with 10% or greater of landed 
business immigrants, require an investor to have a net 
worth of $500,000 and make a minimum investment of 
$350,000 for a minimum holding period of 5 years; and 


e Tier ILI, all provinces require a net worth of $700,000 
and an investment of $500,000 for a minimum holding 
period of 5 years. 


All investments must be in an accepted project that is of 
significant economic benefit to the province in which it is 
located. The project may not involve residential real estate and 
must contribute to the creation or continuation of employment 
opportunities for Canadian citizens or permanent residents. 


Self-employed 
intends and has the ability to establish or purchase a business 


a self-employed person is an immigrant who 


in Canada that will create employment opportunity for that 
person, and will make a significant contribution to the 
economy, or the cultural or artistic life of Canada. 


These three categories, (entrepreneurs, self-employed persons 
and investors) make up Canada’s Business Immigration 
Program. Applicants may obtain information on this program 
from visa officials at Canadian missions abroad. Visa officials 
will advise applicants on program requirements and on 
assistance available through provincial officials abroad. 
Exploratory visits to Canada are highly recommended and 
applicants are encouraged to use these services. Some 
provinces provide group or individual seminars to prospective 
immigrants. Some provinces focus most of their resources on 
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providing assistance to business immigrants after they have 
been admitted to Canada. Others review individual business 
proposals and provide recommendations for presentation to 
visa Officials. 


SELECTION CRITERIA 


Specific selection criteria are used to determine whether 
independent immigrants are likely to become successfully 
established in Canada. The criteria’s composition and 
weighting are designed to meet Canada’s demographic and 
labour market needs. Emphasis is placed on the applicant’s 
intended occupation, practical training, work experience, 
education, ability to communicate in French or English, and 
personal suitability. Employment-related factors account for 
about half of the total possible units of assessment (points) 
that can be awarded. 


Not every independent applicant is assessed against all of the 
selection criteria. Applicants are rated only according to those 
factors which actually affect their ability to become successfully 
established in Canada. For example, entrepreneurs and 
investors who create jobs for Canadians are not assessed on 
occupation factors. Since intended occupation is not a relevant 
factor in selecting a self-employed applicant, it is not assessed 
for this category either. However, more emphasis is placed on 
ability and experience by making it possible to gain bonus 
units for being self-employed. 


Assisted relatives are assessed against the same factors as are 
other independent immigrants. They receive bonus units of 
assessment if they have a relative in Canada. 


In order to be admitted to Canada as permanent residents, 
immigrants must receive a minimum number of units (see 
chart). Immigrants must also have an intended occupation 
that is in demand or can easily be absorbed by the labour 
market. In most cases, applicants will also require at least one 
year of work experience in their intended occupation. 
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Occupations which are in short supply in specific provinces are 
referred to as “designated”. Additional points, as well as priority 
processing, are awarded to the applicant whose occupation is 
designated. 


The following chart, adapted from the Regulations, summarizes 
the points system. 
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SELECTION CRITERIA FOR BUSINESS IMMIGRANTS, 
ASSISTED RELATIVES AND OTHER INDEPENDENT 


IMMIGRANTS 


Factor 


Education 


Specific vocational 


preparation 


Experience 


18 maximum 


8 maximum 


Units of assessment 


Notes 


12 maximum 


0 units is an automatic 
refusal, except for 

persons with arranged 
employment or desig- 


Arranged employment 


or designated 
occupation 


Demographic factor 


Age 


or French 


Personal suitability 


Bonus for 


assisted relatives 


Bonus for 
self-employed 
immigrants 


10 maximum 


10 maximum 


8 maximum 


10 maximum 
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unless arranged employ- 
ment, designated 
occupation or self- 
employed. (N/A for 
entrepreneurs and 
investors) 


(N/A for business 


immigrants) 


established by the 


Minister 


10 units if 21 to 44; 
2 units deducted for 
each year under 21 or 


over 44 
15 maximum 
10 maximum 
5 
30 
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SELECTION CRITERIA FOR BUSINESS IMMIGRANTS, 
ASSISTED RELATIVES AND OTHER INDEPENDENT 
IMMIGRANTS* 


Minimum selection units required per category 


Entrepreneur 25 
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Assisted relative 70 (includes 5 bonus points for assisted 
relative) 


SETTLEMENT AND INTEGRATION ASSISTANCE 


Settlement 


Some settlement assistance is available to immigrants 
(including refugees) through a variety of programs and 
services designed to help newcomers become participating 
members of Canadian society as quickly as possible. There are 
eligibility criteria. 


SERVICES 


New immigrants may benefit from various government 
settlement services abroad, upon arrival at ports of entry and 
at final destination in Canada. These services may include 
counselling and cultural orientation, loans to help with 
transportation to Canada, reception, information and 
orientation, referral to community resources, language 
training, translation and interpretation, and employment- 
related services. 


* The Quebec selection has some differences in the factors and units of assessment, 
but the intent and results are similar. 
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RESETTLEMENT OF REFUGEES FROM ABROAD 


There are millions of refugees in the world today. According 
to the United Nations, the preferred solution for most of these 
refugees is voluntary repatriation or local integration. For a 
small minority, however, resettlement in a third country is the 
best solution. 


Applications for refugee resettlement can be made at any 
Canadian High Commission, Embassy or Consulate outside the 
applicant’s home country (except by those persons designated 
as Political Prisoners and Oppressed Persons, who may apply 
inside their home country). Applications are assessed by a 
Canadian visa officer, who interviews the applicants to 
determine their eligibility and admissibility (see below). If 
accepted, the refugee is given a visa and becomes a permanent 
resident of Canada upon arrival. 


Eligibility 
Three categories of people are eligible for selection from 
abroad on humanitarian grounds: 


1. Convention refugees — persons who are outside their 
country of citizenship or habitual residence and, by 
reason of well-founded fear of persecution, for reasons of 
race, religion, nationality, political opinion or 
membership in a particular social group, are unable or 
unwilling to return to their home country. (See the 
section on “Rights under Canada’s Refugee 
Determination System” or the Glossary for the complete 
definition.) 


2. Members of designated classes — persons in “refugee- 
like” situations who are in need of resettlement although 
they may not meet the strict definition of a Convention 
refugee. Applicants may be accepted into one of two 
current designated classes: Indochinese (transitional) 
and Political Prisoners and Oppressed Persons. 
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3. Special humanitarian measures — may be implemented 
for persons from specific countries who are in need of 
humanitarian assistance because they are victims of 
natural or man-made disasters, but who are not 
Convention refugees or members of a designated class. 
Such measures normally apply to persons with close 
relatives in Canada. 


Admissibility 


Refugees are not subject to the formal “point system” 
employed to evaluate the skills and adaptability of 
independent immigrants. 


Nevertheless, the refugee’s ability to adapt successfully to 
Canadian life is taken into account. Level of education, job 
skills and knowledge of English or French may be used as 
guides in determining whether an applicant will be able to 
adapt successfully. Also, the amount of financial and other 
settlement assistance available to the applicant may determine 
admissibility. In some cases, a refugee may not be admitted 
because of security or health reasons. 


The need for resetthement, however, is the overriding 
consideration. If there are compelling humanitarian reasons, 
persons who do not meet statutory requirements — or who 
require urgent admission — may be issued Minister’s permits 
in order to waive admissibility requirements. 


Assistance 


A person who has been determined to be a refugee and is 
granted admission to Canada may require some assistance. In 
these cases, assistance by the Canadian government or 
sponsorship by a Canadian group may be arranged. This 
sponsorship can help by providing settlement assistance for up 
to one year. The assistance may include housing, food, 
clothing, incidental expenses, community orientation, help in 
finding a job and some support in dealing with the challenges 
of settling in a new country. Refugees are also eligible for all 
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benefits and social assistance programs available to permanent 
residents of Canada. 


HOw THE ACT AFFECTS VISITORS 


Visas and authorizations 


A visitor is defined in section 2 of the Act as: “a person who is 
lawfully in Canada, or seeks to come to Canada, fora 
temporary purpose...” 


International students, temporary workers, tourists, business 
people, and others visiting Canada for legitimate purposes may 
be granted entry under sections 5 and 14 of the Act. Under 
section 9, visitors need a visitor’s visa; under section 10, visitors 
coming here to work or study must have a special 
authorization. However, some visitors may be exempt from 
these requirements by the Regulations. 


It is the responsibility of potential visitors to check with the 
Canadian immigration office abroad to find out how they 
might be affected by visa regulations. Those needing visas, and 
in most cases those needing authorizations, must obtain them 
abroad before coming to Canada. 


When applying for a visa abroad, potential visitors should be 
prepared to present a valid passport or other approved travel 
document to Canadian immigration officials. In addition, 
people applying for student authorizations must be able to 
show evidence of their acceptance at a university, college or 
other Canadian educational institution. They must also be able 
to demonstrate that they have enough money to support 
themselves in Canada while studying. 


Most temporary workers must obtain an approved job offer 
from a Canadian employer. Some jobs will also require 
validation from a Canada Employment Centre before the 
application can be considered. 
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The Free Trade Agreement 


Chapter 15 of the Canada-United States Free Trade 
Agreement enables Canadian and U.S. business persons to 
have temporary entry into the other country to conduct 
business. Specified business travellers and professionals, intra- 
company transferees and persons engaged in trade or 
investment activities are eligible for entry to the other country 
without a labour market test being applied (i.e. Canada 
Employment Centre validation). 


Change of status 


Once entry has been granted, visitors may not normally 
change their status. For example, a person admitted as a 
tourist may not generally take a job or become a student or 
permanent resident. Similarly, temporary workers cannot 
change jobs and some international students cannot change 
their approved type of institution without first applying to have 
the authorization amended. Extensions to visitor status may be 
applied for in various ways. Consult the Blue Pages of your 
phone book for immigration sources in your community. All 
visitors who stay in Canada after their authorized period of stay 
has expired are in violation of the Act and are subject to 
removal. 


WHAT HAPPENS AT THE PORT OF ENTRY 


Interviews and examinations 


Section 12 of the Act requires all people seeking to come into 
Canada — whether visitors, immigrants, or returning residents 
or citizens — to be examined by an immigration officer at the 
port of entry. In the case of immigrants seeking permanent 
status or visitors intending to study or work temporarily in 
Canada, a more detailed interview may be required before 
admission will be granted. 
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It should be noted that possession of a visa or an authorization 
does not guarantee a person’s admission to Canada. The 
examining officer at the port of entry must be satisfied that 
the visa or authorization is valid, that the person’s circum- 
stances have not changed since the visa or authorization was 
issued and that the person’s presence in Canada will not 
contravene any of the provisions of the /mmigration Act and 
Regulations. 


Security deposits 


When in doubt concerning the intention of a visitor to live up 
to the terms of admission, the examining officer may still 
grant entry. This permission depends on whether the visitor, 
or someone acting in that person’s behalf, can deposit a sum 
of money or sign a performance bond to guarantee that the 
terms of admission will be met. Cash deposits will be returned 
as soon as possible after all entry conditions have been 
fulfilled. 


Inadmissible classes 


Section 19 of the Act prohibits the admission of people who 
pose a threat to public health, safety, order or national 
security. Also inadmissible are those who fail to meet other 
requirements, such as not having required visas, authoriza- 
tions, visible means of support and valid travel documents. 


Exclusions on health grounds are based solely on danger to 
public health or safety, or excessive demands on health or 
social services in Canada. 


Inadmissibility on criminal grounds is determined according 
to the sentence that could be given for the equivalent offences 
under Canadian law; the possibility of admission following 
rehabilitation is also considered. 


The Immigration Act also protects the Canadian public by 
providing for the removal from Canada of persons identified 
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as inadmissible, such as participants in organized crime, and 
would-be terrorists, hijackers and war criminals. 


Controlling illegal immigration 


The Act does not allow people to come to Canada as visitors in 
order to set up residence and work here illegally. Section 10 
therefore requires most visitors wishing to work or study in 
Canada to obtain authorization from a visa officer abroad 
before seeking admission. Most visitors already in Canada are 
not eligible to apply for employment or to enrol in 
educational institutions. Visitors who do so could be subject to 
action leading to their removal from the country. 


Further, it is an offence for Canadian employers to hire 
anyone they know is not authorized to work here. Only visitors 
possessing valid employment authorizations can work in 
Canada legally. An employer can identify such workers 
through specially coded Social Insurance Numbers. 


‘THE RIGHT TO ENTER OR REMAIN IN CANADA 


Canadian citizens 


Those who hold Canadian citizenship have an absolute right 
to come into or remain in the country, regardless of whether 
their citizenship is by naturalization, through parentage or 
place of birth. 


Indians 


Persons registered as Indians under Canada’s Indian Act, 
whether or not they are Canadian citizens, also have an 
absolute right to come into or remain in Canada. 


Permanent residents 


Persons who have been admitted to Canada as permanent 
residents have the right to come into the country and to 
remain here, provided they have not surrendered or lost that 
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status or it has not been established that they have engaged in 
activities, such as criminal acts, that would otherwise subject 
them to removal. 


Permanent residents who are not Canadian citizens may lose 
their permanent resident status if they abandon Canada as 
their place of permanent residence. All permanent residents 
have the right to apply for a Returning Resident permit and 
should exercise this right if they plan to make frequent or 
extended visits outside the country or to engage in activities 
which might create a false impression that they intend to make 
their home elsewhere. On their return, this permit will assist 
in identifying them as persons who have travelled abroad but 
did not intend to abandon their home in Canada. Permits are 
available from Canada Immigration Centres in Canada or from 
Canadian visa offices abroad. 


Those who lose their permanent resident status by abandoning 
Canada may re-apply to immigrate in the normal way at a 
Canadian visa office abroad. Those who lose their status 
through deportation are permanently barred from re-entering 
Canada unless they have obtained Ministerial consent to be re- 
admitted and have paid the related fees (see “Immigration 
Cost Recovery Fees”). 


Visitors 


Entering Canada as a visitor is not a right but a privilege 
provided for under the /mmigration Act. ‘To be admitted, visitors 
may need a visa, which may be obtained at a visa office abroad, 
as well as a valid passport or travel document. Persons coming 
to Canada to work or study must have an authorization to do 
so. Once admitted, visitors are permitted to stay in the country 
for the period of time specified by immigration officers. 


Visitors lose their status and privileges if they: 
¢ do not comply with the terms and conditions of their 
visit, 


e extend their stay without permission, or 
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e violate the conditions of their student or employment 
authorizations. Those who receive a departure order 
(which has no further effect if the person leaves Canada 
within the prescribed time), or a deportation order 
(which permanently bars a person from returning to 
Canada unless Ministerial consent is obtained), lose the 
privilege of remaining in Canada. 


Minister’s permit holders 


The Minister of Citizenship and Immigration may grant an 
admissible person the privilege of coming into or remaining in 
Canada by issuing a Minister’s permit. This permit may be 
cancelled at any time. If a person’s permit is cancelled, he or 
she may be required to leave or be directed to attend an 
immigration inquiry. 


RIGHTS UNDER CANADA’S REFUGEE 
DETERMINATION SYSTEM 


As a signatory to the Geneva (United Nations) Convention 
and Protocol relating to the Status of Refugees, Canada has 
undertaken to protect Convention refugees from being 
returned to a country where they fear persecution. 


Convention refugees 
A “Convention refugee” is any person who: 


(a) by reason of a well-founded fear of persecution for reasons 
of race, religion, nationality, membership in a particular 
social group or political opinion, 


(1) is outside the country of his nationality and is unable or, 
by reason of that fear, is unwilling to avail himself of the 
protection of that country or 


(11) not having a country of nationality, is outside the 
country of his former habitual residence and is unable 
or, by reason of that fear, is unwilling to return to that 
country; and 
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(b) has not ceased to be a Convention refugee by such reasons 
as voluntary repatriation. 


The Immigration Act also confirms in domestic law Canada’s 
international obligations to protect refugees under the UN 
Convention. Sections 4 and 53 of the Immigration Act reflect 
the key provisions of the Convention. These sections state that: 


e Convention refugees legally in Canada have a right to 
remain unless they are a threat to national security or 
public order (ie., serious criminal activity); and that 


e any decision to remove a Convention refugee must be 
reached in accordance with the due process of law. 
Unless they are a danger to Canada’s security or have 
been convicted of a serious crime, they cannot be 
removed to a country where their lives or freedom 
would be threatened on account of race, religion, 
nationality, political opinion, or membership in a 
particular social group. 


Refugee determination system 


On January 1, 1993, Canada’s revised Refugee Status 
Determination System came into effect. It provides persons 
making a claim to Convention refugee status with a stream- 
lined procedure for the determination of refugee claims. 


Eligibility 
Any person in Canada — other than a person against whom a 
removal order has been made but not executed, unless an 


appeal from that order has been allowed — may make a claim 
to refugee status to an immigration officer. 


A Senior Immigration Officer will decide if the refugee claim 
is eligible to proceed to a hearing in front of the Convention 
Refugee Determination Division (CRDD — also known as the 
Refugee Board). 
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Persons ineligible to have claims heard by the CRDD include: 
e war criminals; 
® persons posing a security threat; 
e persons convicted of serious crimes; 
e persons previously found ineligible; 


e persons, determined not to be Convention refugees, 
who have not been outside Canada more than 90 days; 


e persons with refugee status in another country who can 
be returned to that country; and 


¢ persons who arrive through countries prescribed in the 
Regulations as being countries with which Canada has 
an agreement regarding the sharing of responsibility for 
the examination of refugee claims. 


Hearing of Claim 


Members of the Convention Refugee Determination Division 
(often referred to as Refugee Board members) are indepen- 
dent decision makers who are appointed by Order-in-Council. 
They may hold office during good behaviour for a maximum 
period of 7 years. They receive extensive training and have 
access to one of the world’s finest refugee documentation 
centres to aid them in making decisions. They are subject to 
suspension or removal for reasons of incapacity, incompetence 
or misconduct. 


The Refugee Division determines whether a person is a 
Convention refugee on the basis of an oral hearing. This 
hearing is usually held in-camera and is conducted in an 
informal and non-adversarial manner. Refugee claimants are 
provided a reasonable opportunity to establish why they 
consider themselves to be refugees. A Refugee Hearing Officer 
may facilitate the presentation of evidence pertaining to the 
claim. The only exception to the in-camera rule occurs where 
a member of the public seeks access to the hearing and the 
refugee claimant is unable to demonstrate that an open 
hearing will threaten his or her safety. 
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Generally, two board members will hear the claim, although in 
some instances where the claimant agrees, the claim may be 
heard and determined by one board member. 


In most cases, a favourable decision by only one board 
member will determine that a person is a Convention refugee. 
Under certain circumstances, however, the refugee claimant 
will be required to satisfy both board members. This additional 
burden of proof on the refugee claimant comes into play 
where a refugee claimant has: 


a) without valid reason, destroyed his or her identity 
documents; 


b) since making a claim to refugee status, returned to the 
country where he or she alleges persecution; or 


c) claimed persecution in a country which the Governor- 
in-Council has recognized as one which respects human 
rights. 


Everyone has the right to counsel. If claimants do not wish to 
be represented by a lawyer, then a friend, a relative or anyone 
else can help them make submissions. Refugee claimants may, 
of course, represent themselves if they so desire. 


Where a claim is accepted by the Refuge Division, the refugee 
may apply for permanent resident status. This application 
must be made within 60 days of the decision. Immediate family 
members, whether in Canada or abroad, may be included on 
the application. Permanent residence may not be granted 
where a person is not in possession of satisfactory identity 
documents or where the person or any dependant is 
inadmissible for criminal or security reasons. 


Where a claim is rejected by the Refugee Division, a written 
notice to this effect, including reasons for the decision, is sent 
to the person concerned. The person then has 15 days to file 
an application for leave (permission) to commence an applica- 
tion for judicial review in the Trial Division of the Federal 
Court. A judge of that court will decide if leave will be granted. 
With certain exceptions, a person has the right to remain in 
Canada pending the outcome of the judicial review. 
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All rejected refugee claims, with the exception of those 
persons whose claims have been certified by the Refugee 
Division as not having a credible basis, will automatically be 
reviewed to determine if public policy or humanitarian and 
compassionate grounds exist which would warrant the 
eranting of permanent resident status to these persons. 


RIGHTS RELATED TO DETENTION, INQUIRY 
AND REMOVAL 


Rights related to detention 


Persons may be detained while awaiting examination at a port 
of entry, an immigration inquiry, refugee determination or the 
execution of a removal order, if they are considered to pose a 
danger to the Canadian public. They can also be held if they 
would not likely appear for examination, immigration inquiry, 
refugee determination hearing, or removal. 


All detained persons have the right to: 
e make representations on their own behalf; 


¢ obtain and instruct counsel at their own expense and to 
be given a reasonable opportunity to do so (if the 
person cannot afford legal counsel, access to free legal 
aid may be available); 


e an immigration inquiry or a review by a Senior 
Immigration Officer (except where a removal order has 
already been issued to the person concerned); 


¢ be brought before an adjudicator for a review of the 
reasons for detention if: 


a) detained inland, considered to be a danger to the 
Canadian public, or unlikely to appear for further 
immigration proceedings. (This procedure must be 
done 48 hours from the time detained, and then once 
within the following 7 days, then every 30 days 
thereafter as long as detention continues); 
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b) for anyone detained at the port of entry on identity 
or security grounds (every seven days as long as 
detention continues). 


If a person's case has been appealed to the Immigration 
Appeal Division (IAD) of the Immigration and Refugee Board 
or if the IAD decision has been appealed to the Federal Court 
of Appeal, he or she has the right to apply to the IAD for 
release. 


RIGHTS RELATED TO IMMIGRATION INQUIRIES 


People will be referred to an immigration inquiry or a review 
by a Senior Immigration Officer if: they have been reported 
under subsection 20(1); a direction for inquiry under 
subsection 27(3) has been issued against them; or they have 
been arrested and detained for inquiry under section 103 of 
the Immigration Act. Such inquiries and reviews are authorized 
under sections 23 and 27 of the Act. Persons who fear 
persecution in their country of citizenship or habitual 
residence may make a claim to be a Convention refugee to a 
Senior Immigration Officer. 


Inquiries are conducted by members of the Adjudication 
Division of the Immigration and Refugee Board, who are 
independent adjudicators trained in immigration law and 
related elements of civil and criminal law. After hearing the 
evidence, the adjudicator determines whether the person will 
be allowed to come into or remain in Canada, will be removed 
from Canada, or will be issued a removal order. 


Adjudicators ensure that inquiries and detention reviews are 
conducted in accordance with the Immigration Act and 
Regulations, and the principles of natural justice. Persons who 
fear persecution in their country of citizenship or habitual 
residence may seek Convention refugee status at an inquiry. 
(See the section on refugee determination for details on that 
process.) 


CANADA’S IMMIGRATION LAW 27 


Subjects of immigration inquiries have the right to: 


e receive a copy of the report or other information that 
led to the inquiry; 


e speak in their own defence; 
e obtain and instruct counsel at their own expense; 


e produce and examine evidence, cross-examine 
witnesses, and make submissions to support their case; 


e use an interpreter; and 


® know the basis on which a removal order is made. 


In certain cases, the person concerned may appeal the 
decision to the IAD and, subsequently, may seek leave to 
appeal to the Federal Court of Appeal. In all cases, however, 
the person concerned may seek leave of a judge of the Federal 
Court for judicial review. 


A person under age 18, or someone who, in the opinion of the 
adjudicator, cannot appreciate the possible consequences of 
the inquiry, may be represented by a responsible parent or 
guardian. If necessary, the adjudicator will designate someone 
to represent the interests of the person concerned. 


RIGHTS RELATED TO REMOVAL ORDERS 


Immigration inquiries may result in one of the following: a 
departure order (which has no further effect if the person 
leaves Canada within the required time); an exclusion order 
(which bars the person from returning within one year unless 
Ministerial consent is obtained); or a deportation order 

(which permanently bars the person from returning to Canada 
unless Ministerial consent is obtained); or a decision to allow 
the person to come into or remain in Canada. 


Persons who receive a departure order and who do not obtain 
a certificate of departure and do not leave Canada within the 
prescribed period will be deemed to have been ordered 
deported. 
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In all cases involving removal orders, the persons and their 
counsel are informed of the reasons for, and given a copy of, 
the orders. 


Family members in Canada dependent on the person receiving 
a removal order may be included in the order. However, before 
being included, dependants have the right to be heard at the 
immigration inquiry. Family members, who are Canadian 
citizens or family members who are permanent residents aged 
19 or over, cannot be included in a removal order. 


Who may have to leave 


Any temporary worker, foreign student, other visitor or 

permanent resident who violates the /mmigration Act and 
Regulations, or is convicted of a criminal offence may be 
required to leave Canada. 


Anyone whose Minister’s permit has expired or been cancelled 
may also be directed to leave Canada within a specified period. 
Failing to comply will result in either a Ministerial deportation 
order or an immigration inquiry. 


Deportation and alternatives 


Persons found to be inadmissible to Canada on serious 
grounds or those who have committed a major contravention 
of the Act must be ordered deported under the Act. 


Alternatives to deportation are reserved for persons who are 
found to be inadmissible on less serious grounds or who have 
committed a minor contravention of the /mmigration Act. 
Sections 20, 23 and 32 provide three such alternatives — 
allowed to leave Canada, exclusion order and departure order. 


Under section 32.1, a “conditional” order will be issued to a 
person who, in the course of the immigration inquiry, claims 
to be a Convention refugee and whose claim is referred to the 
Convention Refugee Determination Division. A “conditional” 
order becomes effective only when the claimant has been 
finally determined not to be a Convention refugee by the 
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CRDD or by the courts, when the claim is withdrawn or 
abandoned or when the claimant is determined at a reopened 
inquiry not to have a right to remain in Canada. 


A person seeking admission at a port of entry who is 
inadmissible on minor grounds (e.g., lack of funds or, 
improper or incomplete identification) may be allowed to 
leave Canada immediately rather than proceed to an inquiry. 


Persons issued an exclusion order at a port of entry cannot be 
admitted to Canada for one year unless the Minister 
subsequently grants written consent to allow admission before 
the one-year period has expired. 


If a person commits a minor infraction of immigration law 
after having been granted temporary admission to Canada, a 
departure order may be issued instead of a deportation order. 
Departure orders may be issued by a Senior Immigration 
Officer or by an adjudicator who may determine that a 
deportation order is not necessary and that the person is 
willing and able to leave Canada by a specified date. 


A departure order may also be issued by a Senior Immigration 
Officer where certain minor infractions of immigration law 
have been committed. Once the terms of the departure order 
have been filled, the person may re-apply for entry at any time. 


Appeals and Judicial Review 


Canadian law provides a review mechanism for people who are 
dissatisfied with the decisions of immigration officials. 


Most decisions related to the Jmmigration Act are reviewed by 
either the Immigration Appeal Division (IAD) of the 
Immigration and Refugee Board (IRB) or the Federal Court of 
Canada (FCC), depending on the type of case. These tribunals 
are independent of the Minister and the Canada Employment 
and Immigration Commission. 


The law establishes several grounds for review. The FCC can, 
for example, quash a decision if it concludes that the person 
concerned was treated unfairly. In many cases, the IAD is 
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empowered to reverse decisions solely on humanitarian 
grounds. 


Applications to the FCC can only be made by way of leave. 
This means that, the Court alone will decide whether to hear 
the request for review. There is no appeal from the Court’s 
decision on whether to grant leave. 


The law also allows the Minister to challenge decisions made 
by any one of the several tribunals that review determinations 
to the Immigration Act. 


Detailed information on the legal review of immigration 
decisions can be found in both the /mmigration Act and the 
Federal Court Act. The assistance of a lawyer may be useful when 
considering the different types of review. 


Loss of permanent resident status 


With certain exceptions, permanent residents have a right to 
come into and remain in Canada. They lose that right, however, 
if, as stipulated in section 24, they have been ordered deported 
and the order has not been quashed or stayed, or they have 
abandoned Canada as their place of permanent residence. 


Permanent residents may be deemed to have abandoned 
Canadian residence if they spend more than 183 days outside 
Canada in any 12-month period. Unless they can satisfy an 
immigration officer or an adjudicator that they did not intend 
to abandon Canada as their place of residence, they will be 
considered to have lost their permanent resident status and 
may be refused re-admission into Canada. 


Permanent residents who expect to be away from Canada for 
extended periods are advised to apply for a Returning 
Resident permit, provided for in section 25 of the /mmigration 
Act. Possession of this permit is not mandatory, but it does 
indicate that the holder did not intend to abandon permanent 
residency. 
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SAFEGUARDING LAW AND ORDER 


Offences and punishment 


Section 94 of the Act lists offences which are punishable on 
conviction by a fine, a term of imprisonment, or both. For 
example, it is an offence for a person to come into Canada at 
any place other than a port of entry without reporting to an 
immigration officer. It is an offence to gain admission through 
the use of a false or improperly obtained passport, visa, or 
other document. It is an offence to violate the terms or 
conditions under which admission was granted, or to 
knowingly make any false or misleading statements at an 
immigration examination or inquiry. 


It is a serious offence for a Canadian employer to hire any 
visitor knowing he or she is not authorized to work in Canada. 


The Act also carries a number of penalties designed to 
discourage people from abusing Canada’s refugee 
determination system. 


Anyone who smuggles people into Canada, or who attempts to 
do so, faces a prison term of up to 10 years and/or a fine of up 
to $500,000. Transportation companies can be liable for 
administrative fees for each person they bring to Canada who 
does not have proper documentation and who goes through 
the inquiry or refugee hearing process. 


Also, the Criminal Code has been amended to allow increased 
authority for surveillance of suspected violators of the 
Immigration Act. 


Arrest and detention 


Persons awaiting examination, inquiry or execution of removal 
orders, who, in the opinion of the Deputy Minister or a Senior 
Immigration Officer, pose a danger to the public or would fail - 
to appear, may be arrested and detained. 
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Suspected security risks and unidentified arrivals can be 
detained until identity or security concerns have been 
resolved. This detention may be imposed for up to seven days 
without the possibility of release. After seven days, the 
detention is reviewed weekly by an adjudicator. 


A final note 


In any immigration law, there are obligations on the part of 
both the host country and the immigrant or visitor. 


Canada welcomes immigrants and visitors. At the same time, 
our immigration law works in the interests of Canada — to 
link the total number and categories of immigrants more 
closely to demographic and labour market needs, and to 
protect the health and safety of Canadian residents. 


For further information on Canada’s immigration law, contact 
an immigration officer at any Canada Immigration Centre, or, 
if you are abroad, at the nearest Canadian visa office. The 
Immigration Manual, which contains detailed instructions for 
immigration officials, is available for public inspection at 
Canada Immigration Centres. 


This is not a legal document. For precise, legal information, 
consult the Immigration Act and Regulations. 
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(GLOSSARY 


adjudicator — a member of the Adjudication Division of the 
Immigration and Refugee Board, with the power of a Commis- 
sioner under Part 1 of the /nquiries Act. Adjudicators preside 
over immigration inquiries, hearings and detention reviews. 


admission — permission to come into Canada as an immigrant 
or as a visitor (see entry and landing). 


assisted relatives — immigrants, other than members of the 
family class, with close relatives in Canada. (See the section 
entitled “Classes of immigrants” for a list of eligible relatives.) 


authorization — see employment authorization or student 
authorization. 


Canadian citizen — a person who was born in Canada or who 
has applied through the Department of the Secretary of State 
and has received a citizenship certificate. 


Convention refugee — any person who, 


a) by reason of a well-founded fear of persecution for reasons 
of race, religion, nationality, membership in a particular 
social group or political opinion, 


1) is outside the country of his nationality and is unable or, 
by reason of that fear, is unwilling to avail himself of the 
protection of that country or 


11) not having a country of nationality, is outside the 
country of his former habitual residence and is unable 
or, by reason of that fear, is unwilling to return to that 
country; and 


b) has not ceased to be a Convention refugee by such reasons 
as voluntary repatriation. 
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departure order — an order issued to a person who has 
violated the Immigration Act. It requires that person to leave 
Canada within a prescribed period and permits re-application 
for admission. A departure order will be deemed to be a 
deportation order if the person does not leave Canada within 
the prescribed time and obtain a certificate of departure. Ifa 
certificate of departure is not obtained, re-application for 
admission will not be possible without Ministerial consent and 
reimbursement of removal costs. 


dependants — the spouse of a prospective immigrant and the 
children of that immigrant who are, whether natural born or 
adopted before the age of 19, 


¢ unmarried and under 19 years of age, 
e full-time students, or 


e mentally and/or physically disabled and unable to 
support themselves. 


deportation order — a removal order issued to someone who 
is inadmissible to Canada on serious grounds or who has 
committed a serious violation of Canadian law. Deportation 
permanently bars future admission to Canada unless 
Ministerial consent is granted. 


designated occupation — an occupation in a locality or area in 
Canada designated by the Minister, after consultation with the 
relevant provincial authority, as a locality or area in which 
workers in that occupation are in short supply. 


employment authorization — a document issued by a visa 
officer, authorizing a person other than a Canadian citizen or 
permanent resident to work temporarily in Canada. 
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entrepreneur — an immigrant who intends and has the ability 
to establish, purchase or make a substantial investment in a 
business or commercial venture in Canada that will: make a 
significant contribution to the economy; and create or 
continue employment opportunities in Canada for one or 
more Canadian citizens or permanent residents, other than 
the entrepreneur and his or her dependants. (And who 
intends and has the ability to provide active and on-going 
participation in the management of the business or 
commercial venture.) 


entry — lawful permission to come into Canada as a visitor. 


exclusion order — a removal order issued to someone at the 
port of entry for a minor offence, such as incomplete 
documentation, barring admission for one year. 


family class — the class of immigrants made up of close 
relatives of a sponsor in Canada (see the section entitled 
“Classes of immigrants” for a list of family class members). 


immigrant — a person who comes to settle in Canada as a 
permanent resident. 


investor — a person with a proven track record in business 
who has an accumulated net worth of at least $500,000 and 
who makes an investment as required in a project which has 
been assessed by the province as being of significant benefit to 
its economy and which will contribute to the creation or 
continuation of employment opportunities for Canadian 
citizens Or permanent residents. 


landing — lawful permission to come into Canada to establish 
permanent residence. 


Minister’s permit — a written permit issued by the Minister, 
authorizing a person to come into or remain in Canada if that 
person, seeking entry, is a member of an inadmissible class or, 
if already in Canada, has been subject of a report. | 
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permanent resident — someone who has been eranted 
admission as an immigrant but who has not become a 
Canadian citizen. 


refugee — see Convention refugee. 


refugee claimant — a refugee claimant is a person who has 
arrived in Canada and who requests refugee status. If a refugee 
claimant receives a final determination that he or she has been 
determined to be a Convention refugee, he or she may then 
apply for permanent residence. 


removal order — an exclusion or deportation order requiring 
someone to leave Canada. 


self-employed person — an immigrant who intends and has 
the ability to establish or purchase a business in Canada that 
will create employment opportunity for that person, and will 
make a significant contribution to the economy or the cultural 
or artistic life of Canada. 


sponsor — a person who sponsors an immigration application 
made by a member of the family class. 


student authorization — a document issued by a visa or 
immigration officer authorizing a visitor to take an academic, 
professional, or vocational training course at a Canadian 
university, college or other institution. 


visitor — a person, other than a Canadian citizen, permanent 
resident or Minister’s permit holder, who is lawfully in Canada, 
or seeks to come to Canada, for a temporary purpose. 
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SELECTION FACTORS AS THEY RELATE TO THE 
APPLICABLE OBJECTIVES OF IMMIGRATION POLICY* 


Objectives 


3(a) 


3(c) 


3(h) 


3() 


3(j) 


to support the attainment of such demographic goals as may be 
established by the Government of Canada from time to time in 
respect of the size, rate of growth, structure and geographic 
distribution of the Canadian population 


to enrich and strengthen the cultural and social fabric of Canada 
taking into account the federal and bilingual character of Canada 


to facilitate the reunion in Canada of Canadian citizens and 
permanent residents with their close relatives from abroad 


to ensure that any person who seeks admission to Canada is subject 
to standards of admission that do not discriminate on grounds of 
race, national or ethnic origin, colour, religion or sex 


to fulfil Canada’s international legal obligations with respect to 
refugees and to uphold its humanitarian tradition with respect to 
the displaced and the persecuted 


to foster the development of a strong and viable economy and the 
prosperity of all regions in Canada 


to maintain and protect the health, safety and good order of 
Canadian society 


to promote international order and justice by denying the use of 
Canadian territory to persons who are likely to engage in criminal 
activity 


* As set out in section 3 of the Immigration Act 
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Selected factors % 


Demographic 
Arranged Employment/ 
Designated Occupation 
Age 
Education 
Specific Vocational Preparation 
Experience 
Knowledge of French or English 
Personal Suitability 
Financial undertaking submitted by a 
relative in Canada 
The absence of any factors in these areas 
are evidence of commitment to this objective 
The Convention Refugee and Designated 
Class categories were designed to achieve 
this objective. Persons selected in these 
categories are not subject to the points system, 
although the selection criteria are used as a 
guide to assess ability to establish successfully 
Education 
Specific Vocational Preparation 
Experience 
Occupation 
Arranged Employment and 
Designated Occupation 
Demographic 

Personal Suitability 
¢ Medical Examination 

Background Check 
¢ Background Check ae 


** Assessed under the immigration selection criteria (points system) 
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